L W(EDSTY
n‘)“\ "6&.

g M % ‘ - UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
- REGION IX
75 Hawthorne Street
San Francisco, CA 94105-3901

%l PROTEY

MAR g ¢ 2009

The Honorable Joe Shlrley, Jr
President

Navajo Nation

P.O. Box 9000

Window Rock, Arizona 865515

Dear President Shirley:

The Environmental Protection Agency (EPA) has completed a review of the 2007
amendments to the Navajo Nation's water quality standards (NNSWQS) adopted by the
Resources Committee of the Navajo Nation Council on May 13, 2008, by Resolution No.

'RCMY-25-08. On July 30, 2008, these amendments were certified by the Navajo Nation -

- Attorney General attesting that proper rulemaklng procedures were followed in the passage of the
NNSWQS and that these standards are legally enforceable under NavaJo law. On August 22, S.
Deb Misra, Director, Surface and Ground Water Protection Department, Navajo Nation
Environmental Protection Agency, transmitted these water quality standards materials to EPA for
approval Unfortunately, these materials lost their way, and substitute coples reached my office
in early December 2008. I am pleased to inform you that we arc approving these standards
amendments, in part subject to the results of consultation under section 7(a)(2) of the Endangered
Species Act (ESA) with the U.S. Fish and Wildlife Serv1ce (FWS) This action is based on the
determination that these water quality standards are cons1stent thh the protection of human
health and welfare, protection of water quality, and the purposes of the Clean Water Act (CWA).

The NavaJo Nation submitted water quality standards (WQS) to EPA on November 22,
1999, as part of its CWA eligibility application. Pursuant to Section 7(a)(2) of the Endangered
Species Act (ESA) and 50 CFR Part 402, EPA found that the approval of the standards will be
unlikely to adversely affect federally-listed species. This finding covered the waters of the
Navajo Nation, which is the largest Indian nation in the United States. (To be consistent with the
Navajo Nation’s TAS approval, EPA is approving the Navajo Nation WQS to apply specifically
to those waters for which the Navajo Nation has received TAS approval.). EPA initiated formal
consultation with the U. S. Fish and Wildlife Service (FWS) on August 28, 2000, regarding our
anticipated action on the 1999 standards. On December 26, 2001, the FWS transmitted its
biological opinion with the determination that an EPA action to approve the standards “is
unlikely to jeopardize” the threatened or endangered species identified in the Navajo Nation, On
July 14, 2005, and again in December 2008, it was confirmed that no new species have been
listed nor critical habitat designated that would alter the conclusions of its 2001 biological
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opinion. Accordingly, the Service's “Not likely to jeopardize listed species” determination
remains applicable to EPA’s approval of the Navajo Nation WQS.

The 2007 amendments mainly update human health protection of Navajo Nation waters
and, therefore, are not subject to further ESA consultation. Updates were made to cadmium
criteria based on EPA’s revised national CWA 304(a) criteria which improve protection of
aquatic and wildlife over the protection provided in the earlier standards and were subject to the
2001 biological opinion.

Pursuant to the August 2002 Memorandum of Agreement Between the Environmental
Protection Agency, Fish and Wildlife Service, and National Marine Fisheries Service Regarding
Enhanced Coordination Under the Clean Water Act and Endangered Species Act (MOA, EPA-
823-R-02-003), EPA is consulting with FWS and NMFS on national CWA 304(a) criteria,
including nutrient criteria. The MOA provides that, during the national CWA 304(a)
consultations, EPA may approve state and tribal water quality criteria which are identical or more
stringent than the existing national CWA 304(a) criteria, pending the results of the consultations,
and that such action will be covered by the national consultation. At the same time, we are
asking the Navajo Nation to clarify the implementation of these nutrient criteria to assure full

‘protection of the designated uses of their waters. In the interim, we will assume the more
stringent end of the adopted ranges will be applied in implementing the nutrient criteria.

The water quality standards regulations at 40 CFR 131.20 require the Navajo Nation to
hold public hearings at least once every three years for the purpose of reviewing the water quality
standards and, as appropriate, modifying them.

We look forward to working jointly with the Navajo Nation on future reviews of your
standards. If you have any questions concerning the current standards approval, please contact
Janet Hashimoto of the Standards and TMDL Office at (415) 972-3452, or Phil Woods of her

staff at (415) 972-3405. W , P WW .
~ Sincerely,

mﬁ}m«r 2 Mae 2000

Alexis Strauss
Director, Water Division

cc: S. Deb Misra, P. E., Director, Surface & Ground Water Protection Department, NN EPA
Patrick Antonio, NN EPA Water Quality/NNPDES Program
Eric Rich, Senior Hydrologist, NN EPA NPDES/Water Quality Program
Steven Spangle, U.S. Fish and Wildlife Service, Arizona
Caroline Whitehead/Trish Rider, (EPA Headquarters, Mail Code 4301)



